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MEMORANDUM OF ENFORCEMENT AND SETTLEMENT AGREEMENT




This Agreement, made and entered into as of this
day of August, 2007, by and between KLAUS H. BURMEISTER and
ULRIKE H. BURMEISTER, Trustees of the Burmeister Family Trust,
Dated January 21, 1994, whose mailing address is 29 Chancellor
Place, Berkeley, CA 94705, herein called the “Owners”, and the
COUNTY OF KAUAI, a political subdivision of the State of
Hawaii, whose mailing address is 4444 Rice Street, Suite 2473,
Lihue, HI 96766, by and through its PLANNING DIRECTOR, herein
called the “County”,

Witnesseth:

Whereas, the Owners are the owners of that certain parcel
of land situated at Haena, Island and County of Kauai, State of
Hawaii, known as Lot 21-A-1 of the Wainiha Hui Land, and more
particularly identified as Kauai Tax Map Key: 5-8-8-34, herein
called “Parcel 34”; and

Whereas, Parcel 34 contains four (4) single family
residences, of which the residence on the northeastern corner
of Parcel 34, herein called “Residence #4, is less than forty
(40) feet from the shoreline; and

Whereas, the County is willing to permit Residence #4 to

remain without reconfiguration or enlargement until such time



that the crest of the active beach berm fronting Residence #4
reaches any portion of Residence No. 4, thereafter requiring
the said residence to be removed or relocated, but not to
exceed a maximum of three residences to be then existing on
Parcel 34, For the purposes of this Memorandum, the “crest of
the active beach berm” shall mean the top of the slope of the
beach as affected by natural erosion processes; and

Whereas, the Owners and the County entered into that
certain Enforcement and Settlement Agreement of the same date
herewith, setting forth, inter alia, the terms and conditions
as to the removal or relocation of Residence #4 on Parcel 34,
and wish to record a memorandum of the said Enforcement and
Settlement Agreement in the Bureau of Conveyances to place the
same as a restriction on Parcel 34,

Now, therefore, for and in consideration of the terms,
covenants and conditions herein contained and on the part of
the parties to be observed and performed, the parties hereto

mutually agree as follows:

4 The parties acknowledge the entering into of that
certain Enforcement and Settlement Agreement of the same date

herewith by the parties hereto, and the terms and conditions

thereof;



2 The said Enforcement and Settlement Agreement of
same date herewith is incorporated by reference and made a
part of this Memorandum of Enforcement and Settlement
Agreement ;

3. The terms and conditions of the said Enforcement and
Settlement Agreement shall run with Parcel 34 and shall be
binding upon and inure to the benefit of the parties, and
their respective successors and assigns.

IN WITNESS WHEREOF, the parties have caused this

Agreement to be duly executed as of the day and year first

above written.

[Rest of page intentionally left blank.]
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KLAUS H. BURMEISTER, |

Trustee of the Burmeister
Family Trust, Dated
January 21, 1994

. oy
[{Bule {/A@W,%/ Ry
ULRIKE H. BURMEISTER,
Trustee of the Burmeister
Family Trust, Dated

January 21, 1994

COUNTY OF KAUAT COUNTY_QF KAUAT

By A_LYA

APPROVED AS TO FORM AND LEGALITY:

K g

Couéiy Attorfty, County of Kauai

Memorandum of Enforcement and Settlement Agreement, Kauai
TMK: 5-8-8-034.



STATE OF HAWATT )
) SS:
COUNTY OF KAUAT )

qﬁ C:aéaﬂ
On this Iq" day of VYf, 2007, Dbefore me

appeared KLAUS H. BURMEISTER and ULRIKE H. BURMEISTER, to me
personally known, who, being by me duly sworn, did say that
they are the Trustees of the Burmeister Family Trust, Dated
January 21, 1994, and that they executed the foregoing
instrument and acknowledged that they executed the same as
their free act and deed as said Trustees on behalf of the said

trust.

L-S-. QQ"/M: k_,j‘ef&—-

Name: .\ CFA lobe T . Fude
Notary Public, Fifth Judicial
Circuit, State of Hawaii

My Commission expires: + 9- 221/

STATE OF HAWAII )
) SS:
COUNTY OF KAUATI )

On this day of , 2007, before me
appeared IAN A. COSTA, to me personally known, who, being by me
duly sworn, did say that he is the Planning Director of the
COUNTY OF KAUAI, a political subdivision of the State of
Hawaii; that the foregoing instrument was signed in behalf of
said County; and said IAN A. COSTA acknowledged the instrument
to be the free act and deed of said COUNTY OF KAUAT.

Name:
Notary Public, Fifth Judicial
Circuit, State of Hawaii

My Commission expires:

6



STATE OF HAWATT )

COUNTY OF KAUAT )

| 1D

On this day of TANULARY , 2008,

before me personally appeared IAN K. COSTA, to me persocnally
kncwn, who, being by me duly sworn or affirmed, did say that he
is the Planning Director of the PLANNING DEPARTMENT OF THE
CQOUNTY OF KAUAI; and that said instrument was signed on behalf
of said PLANNING DEPARTMENT OF THE COUNTY OF KAUA'I, and said
IAN K. COSTA, acknowledged that he executed said instrument to
be the free act and deed of said PLANNING DEPARTMENT OF THE

COUNTY OF KAUAI. Said Department has no seal.

Notary Public, State of Hawaii

N ~J

My commission expires: %ﬂkbz/flqﬂl!
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ENFORCEMENT AND SETTLEMENT AGREEMENT

JAN O 72008

W day of—rEogmst—=2907, by and between KLAUS H. BURMEISTER and

This Agreement, made and entered into as of this

ULRIKE H. BURMEISTER, Trustees of the Burmeister Family Trust,
Dated January 21, 1994, whose mailing address is 29 Chancellor
Place, Berkeley, CA 94705, herein called the “Owners”, and the
COUNTY OF KAUAI, a political subdivision of the State of
Hawaii, whose mailing address is 4444 Rice Street, Suite A473,
Lihue, HI 96766, by and through its PLANNING DIRECTOR, herein
called the “County”,
Witnesseth:
Recitals:

[ The Owners are the owners of.that certain parcel of
land situated at Haena, Island and County of Kauai, State of
Hawaii, known as Lot 21-A-1 of the Wainiha Hui Land, and more
particularly identified as Kauai Tax Map Key: 5-8-8-34, herein
called “Parcel 347";

2 Prior to the adoption of the Comprehensive Zoning
Ordinance (%“CZ0”) by the County 1in 1972, the Owners’
predecessor in title constructed four single family residences

on the Parcel 34, which residences are identified on the survey



map attached hereto as Exhibit “A” and made a part hereof as
"Residence #1” through “Residence #4", respectively.

3 The Cz0 allows for a total of three single family
residences on Parcel 34;

4. Parcel 34 also contains a laundry building, which
laundry Dbuilding lacks the sideyard setback of five feet
required under the CZO;

Bl The four residences on the Parcel 34 were built prior
to 1980 and used for transient vacation rental purposes since
acquisition by the Owners;

e An issue has arisen with respect to whether additions
were made to Residences #1 through #3, with or without
necessary permits, as noted in that certain Zoning Compliance
Notice from the County Planning Department, dated June 24,
2004, and which can be cured by obtaining a zoning and building
permit for the expansion of non-conforming structures which
shall conform to the regulations for the district in which it
is located.

8. On or about April 17, 2006, the Owners made
application for =zoning permits and building permits for
Residences #1, #2 and #3, as well as requests for Special

Management Area permits for the same and the wooden fence and



R

&

gate at the end of One One Road on Parcel 34 and on the
abutting Parcel 39 (identified as Kaual Tax Map Key: 5-8-08-39)
hereinafter mentioned.

9. Based on a survey of the crest of the beach berm
fronting Parcel 34 as of August 13, 2007, as shown on the
survey map by Wagner Engineering Services, Inc., being Exhibit
A" hereto, Residences #1, #2 and #3 are situated considerably
more than 40’ feet from the crest of the beach berm.

10. Residence #4 is within forty feet of the crest of the
beach berm, and is deemed a non-conforming structure.

11. Another issue has arisen with respect to the
replacement of a wooden fence and gate at the end of One One
Road on Parcel 34 and Parcel 39 by the Owners without necessary
permits, thereby blocking vehicular access to Parcel 34, as
noted in that certain Notice of Violation £from the County
Planning Department, dated September November 10, 2004.

12. Tt is the intention of the parties and underlying
purpose of this agreement that the Residence #4 is too close to
the shoreline and shall be removed at suéh time the crest of
the active beach berm reaches Residence #4, while respecting
the non-conforming status of Residences #1, #2 and #3 and the

ability to use Residence #4 to replace any of the other three



«

regidences to maintain the three-unit density allowed under the
law.

13. In view of the pending matters involving Parcel 34
aforesaid, the parties have reached a settlement to resolve all
outstanding issues regarding Parcel 34 and Parcel 39, and wish
to set forth their agreement by written instrument.

Terms of Agreement

For and in consideration of the terms, covenants and
conditions herein contained on the part of the parties to be
performed and observed, the parties do hereby mutually agree as
follows:

Tl The allowable density for Parcel 34 is three single
family residences;

2. zoning permits and Special Management Area permits
shall be issued for Residences #1, #2 and #3 and for the
fence/gate at the end of One One Road on Parcels 34 and 39 by
the County simultaneously with the execution of this Agreement
by the County, and the same shall thereafter be deemed in full
compliance with County zoning requirements;

3= Residence #4 shall be permitted to remain in its
present location until the crest of the active beach berm

fronting Residence #4 reaches any portion of Residence #4, at



Ly ]

which time Residence #4 shall at the Owners’ expense be removed
or, as set forth hereinafter, relocated. Until Residence #4 is
removed or relocated, it shall not be enlarged or reconfigured;
however, ordinary maintenance and upkeep may be performed on
Residence #4 until its removal or relocation. For the purposes
of this Agreement, the “crest of the active beach berm” shall
mean the top of the slope of the beach as affected by natural
erosion processes;

4. If any one of Residences #1, #2 or #3 shall be
destroyed, it shall not be replaced if Residence #4 is still
existing in its present location. If any one of Residences #1,
42 or #3 shall be destroyed, Residence #4 can either (a)
continue to remain in place without replacing the destroyed
residence, or (b) be relocated or rebuilt on Parcel 34 to
replace the destroyed residence, provided that it is sited in
accordance with current County ordinances. If any one of
Residences #1, #2 or #3 shall be destroyed, and Residence #4 is
not remaining at that time, the destroyed residence can be
rebuilt in accordance with current County ordinances;

5 The Owners shall also remove a section from the end
of the existing laundry building on Parcel 34 so as to comply

with the five (5) feet sideyard setback reguirements of the



4]

zoning ordinance;

B - Except as otherwise set forth herein, the Owners
shall not be required to obtain any other permits from the
County for all existing structures and improvements on the
parcels;

7 Compliance with the foregoing requirements of the
Owners as set forth herein shall cure any and all outstanding
building or zoning violations at this time as to any and all
structures currently existing on Parcel 34, as well as the
fence on Parcel 39.

8. The agreements and covenants contained in |this
Agreement shall run with the land, and be binding upon and
inure to the benefit of the parties hereto, and their
respective heirs, personal representatives, legal
representatives, successors and assigns;

o Either party shall have the right to enforce the
terms and conditions of this Agreement by action at law or in
equity, including but not limited to specific performance and
injunctive relief, as may be deemed appropriate and necessary;

10. TIn the event of any controversy, claim or dispute
between the parties arising out of or relating to this

Agreement, the prevailing party shall be able to collect from



the losing party, the prevailing party’s reasonable expenses
and costs, including without limitation the prevailing party’s
reasonable attorney’s fees and costs.

11. Short Form Memorandum. This Agreement shall not be

recorded in the Bureau of Conveyances. However, a memorandum
of this Agreement shall be recorded 1in the Bureau of
Conveyances of the State of Hawaii.

IT IS AGREED AND UNDERSTOOD that the term “Owners”, as
and when used herein, or any pronouns used in place thereof,
shall mean and include the masculine or feminine, the singular
or plural number, individuals, associations or corporations,
and their respective successors, successors in trust, heirs,
personal representatives and assigns, according to the text
thereof.

The parties hereto agree that this instrument may be
executed in counterparts, each of which shall be deemed an
original, and said counterparts shall together constitute one
and the same agreement, binding all of the parties hereto,
notwithstanding all of the parties are not signatory to the
original or the same counterparts. For all purposes, including
without 1limitation, recordation, filing and delivery of this

instrument, duplicate unexecuted and unacknowledged pages of
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the counterparts may Dbe discarded and the remaining pages

assembled as one document.

IN WITNESS WHEREOF, the parties have caused this

Agreement to be duly executed as of the day and year fiirst

above written.

[rest of page intentionally left blank.]
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OWNERS :

/MA L

KLAUS H. BURJI

EISTER

Trustee of the Burmeister
Family Trust, Dated

January 21,

bl I

1994

\’l Han~d ) s

ULRIKE H. BURMEISTER,
Trustee of the Burmeister
Family Trust, Dated

January 21,

1994

COUNTY OF KAUAI COUNTY OF KAUAI

By.

Its:

APPROVED AS TO FORM AND LEGALITY:

County Attorney, County of Kauai

Enforcement and Settlement Agreement, TMK: 5-8-0
9

8-34.



OWNERS :

KLAUS H. BURMEISTER,

Trustee of the Burmeister
Family Trust, Dated
January 21, 1994

ULRIKE H. BURMEISTER,

Trustee of the Burmeister
Family Trust, Dated
January 21, 1994

COUNTY OF KAUAI COUNTY KAUAT
“ | ""iﬁ.

€]
- AL

B ;
S .aﬁl“ NI

APPROVED AS TO FORM AND LEGALITY:

mpﬂf?‘ Count”/ Attorney, %ﬁunty of Kauail

Fnforcement and Settlement Agreement, TMK: 5-8-08-34.
9



STATE OF HAWAITL )
) SS:
COUNTY OF KAUAI )

On this ’Lf@L day of C]Lu“ﬂ“j%‘, 2007, before me
appeared KLAUS H. BURMEISTER and ULRIKE H. BURMEISTER, to me
personally known, who, being by me duly sworn, did say that
they are the Trustees of the Burmeister Family Trust, Dated
January 21, 1994, and that they executed the foregoing
instrument and acknowledged that they executed the same as
their free act and deed as said Trustees on behalf of the said
trust.

- CMM’:,.}C',%@

Name : ChTe e F - Tk o
Notary Public, Fifth Judictal
Circuit, State of Hawaii

My Commission expires: -}-9-221/

STATE OF HAWAII )
) ESk
COUNTY OF KAUAT )

On this day of , 2007, Dbefore me
appeared IAN A. COSTA, to me personally known, who, being by me
duly sworn, did say that he is the Planning Director of the
COUNTY OF KAUAI, a political subdivision of the State of
Hawaii; that the foregoing instrument was signed in behalf of
said County; and said IAN A. COSTA acknowledged the instrument
to be the free act and deed of said COUNTY OF KAUAIL.

Name :
Notary Public, Fifth Judicial
Circuit, State of Hawaii

My Commission expires:

10
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STATE OF HAWAI ]
] E5:
COUNTY .OF KAUAI ]

On this day of JANQ 7 7008 , before me appeared AN K.
CUSTA; to me personal‘lg/"knc:lwn, who being by me duly sworn, did say
that he is the Planning Director of the PLANNING DERPARTMENT of
the COUNTY OF KAUAI; and that said instrument was executed on
behalf of the PLANNING DEPARTMENT; and that said IAN K.
COSTA acknowledged that he executed the same 8s his free act
and deed of the PLANNING DEFPARTMENT of the COUNTY OF
KAUAL Said Department has no seal.

-

NOTARY . o
| Ndtary Public, State of Hawall

PUBLIC

- o4l
Y commission expires:



T

ye:g0-g-g (¥) iox dopl xoL

Loz “oN 178[0xd

1954 Ul 3|p5 Jydoso

95Z£—928 (908) #1796 IH ‘'EoUDH  GB X0d O'd }J

' e :
@0-0¢-¥ 'Ix3  $L0G "ON 2IDAIHED . i
Qnm |”0 e 2 “2U) 's@2iAdeg Buluesublg +euboM \_| /
WIVMYH ‘LYY YETETVH WHINIYM LY R0 B e LOOT ¥ 15090
LOOT "€l 1SNefY NO
DZ{J _DI {I _Z _{K mm@ﬁpwrkom\ww_‘ﬁrmﬁﬁﬂw ONILGIXZ SNOILIANO? INFoTadT
| ==& LT 604 GRAVTd NOT2EH NMOHS STNLYH '
40 ASANNGS NOILY20T SNITIFEHOHS Lo
\ £E¥gl — 0Z.0T
) - [Fexolo]] P l efukmm_n_ ‘ad el
HOABAUNS \ \ / ) av o=
aONV1 \ —\ 1zl ngng
.8, dvH aNv He {1_12( \ a=F
o e - e
| 4 777 =
F0" IV enaa 7] | [T—
% © 12 il —
S =5 722z =
S e Y Z T X
W Fi o s ><
s § ¥ o\@%%d,\mv S tad
S \w@ b - OZHIAOTT LON - g
& % Q& &Mv 0 _ NOLLY LG STl ,Z WHIN, R )
= N ,
5 3 v n«\ ® wﬁ sea0-0-4 Lo DS COObE |
@ ]2 LOT =
= / ¥
\ Py /@ =
z ! 4
= i
59 %
&
gcr9 /  cbbe
£e0gT <— 0£.00C




